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2.1.

Uvob

Touto zelenou knihou vyzyvad Evropskd komise vSechny zc€astnéné osoby, aby
vyjadiily sva stanoviska k problémim zjiSténym v souvislosti s prezkumem
spotiebitelského acquis a zaslaly své odpovédi (oznacené “Response to the Green
Paper on the Review of Consumer Acquis” —,,Odpovéd’ na Zelenou knihu o
prezkumu spotiebitelského acquis®) nejpozdéji 15/05/2007 na tuto adresu:

European Commission

Directorate-General Health and Consumer Protection
Rue de la Loi 200

1049 Brussels

Belgie

nebo e-mailem na SANCO-B2@ec.europa.eu

Odpovédi a postiehy budou zvetejnény na internetové strance generalniho feditelstvi
pro zdravi a ochranu spotiebitele Evropské komise, pokud respondenti zietelné
neuvedou svilj nesouhlas. Komise prozkoumad piispévky a zvefejni jejich shrnuti
v prvni poloving roku 2007. Komise na zaklad¢ vysledkl konzultaci rozhodne, zda je
tteba legislativni iniciativy. Kazdy navrh pravniho piredpisu bude doprovazen
posouzenim dopad.

SOUVISLOSTI
Cil a status prezkumu

Komise zahajila piezkum spotiebitelského acquis v roce 2004' se zamérem 1épe
doséhnout cili tykajicich se zlepSeni pravni upravy zjednoduSenim a dokoncenim
stavajiciho pravniho ramce. Proces prezkumu je nastinén ve sdéleni z roku 2004 o
pokroku v oblasti evropského smluvniho prava a revizi acquis: cesta vpied.

Tento ptrezkum spotiebitelského acquis se vztahuje na osm smérnic zaméfenych na
ochranu spotfebitelii’. ZastieSujicim cilem piezkumu je dosaZeni skuteéného
spotiebitelského vnitiniho trhu s nastolenim spravné rovnovahy mezi vysokou tirovni
ochrany spotiebitele a konkurenceschopnosti podnikii pfi soufasném zajiSténi
ptisného dodrzovéani zasady subsidiarity. V idealnim piipad¢ by mélo byt mozné na
jeho konci fici spottebiteliim z EU: ,,Nezéalezi na tom, kde se v EU nachazite nebo
kde v EU nakupujete, vase zékladni prava jsou stejnd®. Je to v souladu s piistupem
Komise pfijatym v jejim sd€leni ,,Program pro evropské obfany — Dosazeni
pozitivnich vysledkii ve prospéch Evropy“!. Jinymi slovy davéra spotiebiteli ve

KOM(2004) 651 v kone¢ném znéni, Uk vést. C 14, 20.1.2005, s. 6.
KOM(2004) 651 v kone¢ném znéni, Uk vést. C 14, 20.1.2005, s. 6.
Uvedeno v priloze II. Je tfeba podotknout, Ze to, co se obvykle rozumi pod pojmem ,,spotiebitelské
acquis®, se netyka veskerych pravnich ptedpistt EU na ochranu spotiebitele. Naptiklad nedavno pfijata
smérnice o nekalych obchodnich praktikdch do spotiebitelského acquis nespada. Mimo to 1ze mnoho
predpist zaméfenych na ochranu spotiebitele nalézt v odvétvove specifickych pravnich predpisech EU,

jako napt. pravni predpisy v oblasti elektronického obchodu nebo finanénich sluzeb.

KOM(2006) 211 v kone¢ném znéni.
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vnitini trh musi byt podporovana zajisténim vysoké urovné ochrany v cel¢ EU.
Spotiebitelé by se méli spoléhat na shodna prava a v pfipadé, Ze se stane chyba, méli
by mit i moznost pouzit stejné opravné prostiedky.

Musime také zajistit, aby mohly mit podniky, v neposledni fadé¢ malé a stiedni
podniky, ale nejen ony, prospéch =z predvidatelnéjSiho pravniho prostiedi
a jednodussich pfedpisi EU, aby se sniZily jejich naklady na dosaZeni souladu
a obecngji aby se jim umoznilo sndze obchodovat v EU bez ohledu na to, kde jsou
situovany .

Prezkum spotiebitelského acquis mize predstavovat jedineCnou prilezitost
modernizovat stavajici spotiebitelské smérnice, aby se zjednodusilo a zlepSilo pravni
prostiedi jak pro profesionaly, tak pro spottebitele a v ptipadé potieby zlepsila nebo
roz§ifila ochrana poskytovana spottebitelim. To je pln€ v souladu s modernizaci
vnitiniho trhu. Za timto Gcelem se smérnice prezkoumavaji jako celek i jednotlive,
aby se urCily mezery a nedostatky v Upravé, které je ovliviiuji vSechny, a rovnéz
problémy, které jsou specifické pro jednotlivé smérnice. Jak je uvedeno v prvni
vyroéni zpravé o pokroku’, uzavira tato zelena kniha diagnostickou fazi prezkumu,
shrnuje Gvodni zjisténi Komise a vyzyva k predkladani stanovisek o nékterych
moznostech prezkumu spotiebitelského acquis. Zjisténi Komise jsou vysledkem
nasledujicich ¢innosti:

— Srovnéavaci analyza toho, jak se v ¢lenskych statech uplatituji smérnice, véetné
judikatury a spravni praxe®.

— V prosinci 2005 vytvotfila Komise stdlou pracovni skupinu odbornikli
z Clenskych statd. V roce 2006 se konaly tfi schiizky vénované piezkumu
konkrétnich smérnic.

—  Béhem prvniho pololeti roku 2006 se pro zicastnéné strany konalo mnozstvi
semindil poradanych v souvislosti se spolenym referen¢nim rdmcem pro
smluvni pravo’. Tyto seminafe se vénovaly probléméim smluvniho prava, které
primo souviseji s piezkumem spottebitelského acquis®.

— Analyza spotiebitelskych a podnikatelskych postojii ke stavajicim pravnim
predpistim v oblasti ochrany spotiebitele a jeho vliv na preshraniéni obchod’.

Prvni vyroéni zprava Komise o pokroku v oblasti evropského smluvniho prava a prezkumu acquis,
KOM (2005) 456 v konecném znéni.

Srovnavaci analyza spotiebitelského prava ES k dispozici na adrese
http://ec.europa.ecu/consumers/cons_int/safe_shop/acquis/index en.htm.

Viz sdéleni Komise o pokroku v oblasti evropského smluvniho prava a revizi acquis: cesta vpied,
KOM (2004) 651 v koneéném znéni a Prvni vyroéni zprava Komise o pokroku v oblasti evropského
smluvniho prava a ptezkumu acquis, KOM (2005) 456 v koneéném znéni.

Diskutovana témata zahrnovala: prodej zbozi spotiebitelim (véetné odpovédnosti pfimého prodejce),
nekalé smluvni podminky, pfedsmluvni informa¢ni povinnost ve spotiebitelskych smlouvach, pravo
spotiebitele odstoupit od smlouvy a pravo spotiebitele v piipad¢ Skody. Viz Druhd vyrocni zprava
o pokroku v oblasti spolecného referen¢niho ramce [...], ktera bude zvefejnéna na internetové strance
generalniho feditelstvi pro zdravi a ochranu spotiebitele v 2007.

Eurobarometr — Ochrana spotiebitele na vnitinim trhu, prizkum provadény od unora do biezna 2006,
zvefejnény v zaii 2006. (http://ec.europa.eu/consumers/topics/eurobarometer 09-2006_en.pdf).
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2.2.

Komise dale hodnotila, jak byly riizné pfezkoumavané smérnice v ¢lenskych statech
provedeny do vnitrostatniho prava. Pro smérnice o jednotkovych cenach' a o prodeji
na dalku'' byly zvefejnény zpravy o provadéni; pro smérnici o prodeji zbozi a
zarukach (,,smérnice o prodeji spotiebitelim®) a pro smérnici o soudnich ptikazech
budou zpravy o provadéni zvetfejnény v brzké dobé.

Kromé jiz provedené prace budou vSechny zucastnéné strany konzultovany ohledné
specifickych problémi zjisténych Komisi béhem prezkumu smérnic o soubornych
sluzbadch pro cesty a o podomnim prodeji. Ty budou pfedmétem pracovnich
dokumenti, které budou zvefejnény na internetovych strankadch generalniho
feditelstvi pro zdravi a ochranu spottebitele. Komise zjistila fadu problému tykajicich
se dlouhodobych produktt cestovniho ruchu, které vyzaduji rychlé feseni. Za timto
ucelem zacala Komise pracovat na navrhu revize smérnice o uzivani nemovitosti na
asovy tsek'.

Vztah mezi pfezkumem a jinymi pravnimi predpisy Spolecenstvi

Vzhledem k Sirokému zabéru spotiebitelského acquis a presahti do dalSich smérnic je
tteba posoudit vliv jakékoli navrhované ndvaznosti na zelenou knihu pro oblasti, jako
je elektronicky obchod nebo prava dusevniho vlastnictvi. Opatienimi navazujicimi
na zelenou knihu by zejména neméla byt dotéena piisobnost ustanoveni o vnitinim
trhu smérnice o elektronickém obchodu.

Prezkum neovlivni pravidla Spolecenstvi tykajici se kolize norem. Komise v této
oblasti ptfedlozila dva navrhy nafizeni: navrh nafizeni o pradvu pouzitelném na
mimosmluvni zavazky (Rim II) a navrh nafizeni o pravu pouZitelném na smluvni
zavazky (Rim I). Tento druhy navrh zahrnuje ustanoveni navrhujici kolizni normu
spocivajici v pouhém uplatnéni prava obvyklého bydlisté spotiebitele za urcitych
podminek.

V souladu s tim, co bylo ozndmeno v Bil¢é knize o politice v oblasti finan¢nich sluzeb
pro obdobi 2005-2010, podnika Komise rizné iniciativy v odvétvi finan¢nich sluzeb,
zejména v oblasti maloobchodnich finan¢nich sluzeb. Ve svétle vysledk konzultaci
Komise provéii, do jaké miry se budou navazujici legislativni ¢innosti uplatiiovat na
finan¢ni sluzby. Miuze byt proto nezbytné vyjmout pouziti vSech nebo Casti
navaznych pravnich pfedpisi na finanéni sektor.

Tato zelenda kniha usiluje o shroméazdéni néazor vSech zucastnénych stran
na pfipadné moznosti politiky pro ptezkum spotiebitelského acquis stejné¢ jako
na mnozstvi specifickych problémd.

K dispozici na adrese http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/index en.htm.

K dispozici na adrese http://ec.europa.eu/consumers/cons_int/safe_shop/dist_sell/index_en.htm.

Viz konzultaéni dokument Komise o smérnici o uzivani nemovitosti na Casovy utsek na adrese
http://ec.europa.eu/consumers/cons_int/safe shop/timeshare/consultation_paper010606 en.doc.

CS


http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/index_en.htm

CS

3.1.

3.2

HLAVNI PROBLEMY
Rozvoj novych trhii

VétSina smérnic, které tvoii spotiebitelské acquis, jsou spiSe preskriptivni, nez
zalozené na zésadach. VétSina z nich jiz nesplituje plné¢ pozadavky dnesSnich rychle
se vyvijejicich trhd. To je dulezité zejména vzhledem k nartistajici dutlezitosti
digitalnich technologii a digitalnich sluzeb (napf. stahovani hudby), které vytvareji
kontroverzni problémy souvisejici s uzivatelskymi pravy ve srovnani s prodejem
fyzického zbozi.

Technologicky rozvoj vytvaii nové kandly pro transakce mezi podnikateli
a spotiebiteli, na které se nevztahuji spottebitelské pravni ptedpisy. Vhodnym
prikladem tohoto fenoménu jsou on-line aukce. Kuptikladu smérnice o prodeji na
dalku, kterd byla pfipravena pfed nedavnou expanzi elektronického obchodu,
umoznuje Clenskym statim vyjmout aukce. Jak bylo potvrzeno vyhodnocenim
vnitrostatnich pravnich ptedpisl, rizné pouziti této pravni moznosti ¢lenskymi staty
je piiginou fragmentace a vede ke stiznostem spotiebiteld na tyto on-line aukce'.
Vynéti softwaru a udaji z plsobnosti smérnice o prodeji spotiebitelim miize
podnécovat profesionaly, aby se pokusili vyhnout se odpovédnosti za mozné skody /
neshody takovych produktii v podminkach licen¢ni smlouvy s koncovym uZzivatelem,
ktera zabranuje spotiebitelim pouzit opravnych prostredkt v ptipadé neshody nebo
vzniklé $kody'*.

Nesourodost pravidel

Stavajici pfedpisy na ochranu spotiebitele jsou v zdsadé€ roztfistény dvéma zplsoby.
Za prvé, soucasné smérnice umoznuji Clenskym statim pfijimat do svych
vnitrostatnich pravnich ptredpist ptisnéjsi pravidla (minimalni harmonizace) a mnohé
Clenské staty této moznosti vyuzily s cilem zajistit vys$si uroven ochrany spotiebitele.
Za druhé, mnohé zalezitosti jsou mezi smérnicemi regulovany nedtsledné, nebo byly
ponechany oteviené. Béhem uvodni faze pfezkumu upozornily zucastnéné strany
z fad podnikatelt 1 spotiebitell na fadu piikladi nesourodosti pravnich predpisa,
kterd zpusobuje problémy. Tyto ptiklady jsou dolozeny v pfiloze 1. Rozdily obvykle
podnikim zplsobuji mimotfadné naklady na dosazeni shody, vCetné¢ nédkladii na
ziskani pfislusného pravniho poradenstvi, zménu informacnich a marketingovych
materidli nebo smluv, nebo v pfipadé¢ nesouladu mozné naklady na vedeni sporu.
Podniky to casto uvadéji jako jeden z divodii, pro¢ neobchoduji pies hranice.
Zatimco 19 % maloobchodnikét z EU" prodava nebo propaguje nejméné v jedné
dalsi zemi EU, 48 % spole¢nosti je ptfipraveno provadét preshrani¢ni obchody. Az
55 % maloobchodnikli, ktefi maji z4jem o preshranicni obchody, povazuje
mimofadné néklady na soulad sriznymi vnitrostditnimi pravnimi piredpisy
upravujicimi spotfebitelské transakce za velmi dillezité nebo pomérné dilezité. 43 %

Viz sdéleni Komise o provadéni smérnice 1997/7/ES o prodeji na dalku.

Dalsi informace o problémech, které vznikaji spotiebitelim v souvislosti s licencni smlouvou
s koncovym uzivatelem viz zprava Federace némeckych spotiebitelskych organizaci (vzbv) na
internetové strance http://www.vzbv.de/mediapics/anlage pm_digitale medien 06 2006 copy.pdf.
Bleskovy priizkum Eurobarometru 186 na téma obchodni pfistupy k preshrani¢nimu obchodu a ochrané
spotfebitele, provadény v fijnu 2006. Prizkum bude v uplnosti zvefejnén na internetové strance
generalniho feditelstvi pro zdravi a ochranu spotiebitele.
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vsech maloobchodnikli z EU je toho ndzoru, ze harmonizace pravnich pfedpisti na
ochranu spotiebitele by méla mit na jejich pieshranicni prodeje a rozpocet
pteshrani¢niho obchodu pozitivni vliv.

Existuji dokonce ptipady, kdy profesionalové odmitaji prodavat zékaznikiim v jinych
&lenskych statech: nedavny prizkum Eurobarometru'® ukazuje, Ze 33 % spotiebitelt
uvedlo, Ze podniky odmitly prodat nebo dorucit zboZzi nebo sluzby, protoze
spotiebitel nemél bydlisté v jejich zemi.

Nizka davéra

Podle vyse uvedeného prizkumu Eurobarometru si 26 % spotiebitelt z EU zakoupilo
zbozi a sluzby podnikii usazenych v jinych &lenskych statech EU'. Prodej na dalku
je sice rostoucim fenoménem, avsak pouze 6 % uskutec¢nilo nakup pies internet od
dodavatele z jin¢ho &lenského statu'®. Jednim z divodii je to, Ze az 45 % spotiebiteli
projevuje neduvéru v nakupy na internetu od podnikll situovanych v zahranici
(v jednom clenském staté tento pocet dosahl 73 %). To dale doklada i1 skutecnost, ze
44 % téch, kdo maji doma pfistup k internetu, uskute¢nilo ndkup elektronickou
cestou v ramci svého statu, zatimco pouze 12 % ucinilo pteshrani¢ni nadkup v ramci
elektronického obchodu. Obecné feceno, 56 % spotiebiteld bylo toho nazoru, ze
pokud nakupuji zbozi a sluzby od podnikl v jinych Elenskych statech, je vétsi
pravdépodobnost, ze podniky nebudou respektovat pravni piedpisy na ochranu
spotiebitele. 71 % vé&fi, Ze pii ndkupu od podniku zjiného clenského statu je
obtizn&jsi fesit problémy jako stiznosti, vraceni zbozi, snizeni ceny, zaruky atd.
65 % povazovalo vraceni vyrobku zakoupeného na dalku ve lhiité na rozmyslenou za
obtizné&jsi, pokud byl tento vyrobek zakoupen od dodavatele z jiného ¢lenského statu.

Rizna pravidla plynouci z minimalni harmonizace mohou mit negativni vliv na
vnitini trh. Jednim z dGvodd, pro¢ se spotfebitelé zdrahaji provadét preshrani¢ni
nakupy je to, Ze si nemohou byt jisti, zda se jim pii pfeshrani¢énim ndkupu dostane
stejné urovné ochrany spotiebitele, na jakou jsou zvykli doma. Napiiklad délka lhaty
na rozmySlenou se u pfeshranicniho nakupu uskutecnéného na dalku mezi
jednotlivymi ¢lenskymi staty lisi, coz u spotiebiteli vyvolava nejistotu. To plati
1 0 moznostech uplatnéni prava odstoupit od smlouvy a o nédkladech na vraceni zbozi.

MOZNOSTI DO BUDOUCNA

V Prvni vyro¢ni zpravé o pokroku v oblasti evropského smluvniho prava a pfezkumu
acquis z roku 2005 stanovila Komise dv& hlavni strategie pro revizi
spottebitelského acquis: vertikalni pristup, ktery tvoti jednotlivé revize stavajicich
smérnic, anebo vice horizontalni pristup, ktery je tvoren pfijetim jednoho nebo vice
ramcovych ndéstroji na regulaci spoleénych rysi acquis, v pfipadé¢ nutnosti
podlozeného odvétvovymi pravidly.

Prizkum byl provadén od unora do bfezna 2006. Je v uUplnosti zvefejnén na internetové strance
generalniho feditelstvi pro zdravi a ochranu spotiebitele.

Tato ¢isla se vztahuji k pfeshraniénim nakupiim béhem obdobi tnor / bfezen 2006.

Pocet spotiebiteltl nakupujicich pies internet z jinych ¢lenskych stati saha od pouze 1% v Recku,
Mad’arsku a na Slovensku az k 28 % v Lucembursku, které je nasledovano Danskem s 19 %.

KOM (2005) 456 v konecném znéni.
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4.2.

Pii pfevadéni prezkumu do konkrétnich navrhi pravidel bude Komise peclive
zkoumat dopad téchto navrhii, véetn€é dopadu na podniky.

Moznost I: vertikalni piistup

V ramci vertikdlniho ptistupu by byly stavajici smérnice pozménény jednotlivé tak,
aby se prizptsobily trhu a technologickému rozvoji. Byly by zaplnény mezery
specifické pro jednotlivé smérnice a mohly by se feSit konkrétni zvlastnosti téchto
smérnic. Mélo by byt mozné odstranit nesrovnalosti mezi riznymi smérnicemi.
Trvalo by to vSak mnohem déle a nebylo by dosazeno zjednodusujiciho ptistupu
horizontalniho. Dale by vertikdlni princip byl vrozporu se zésadou procesni
uspornosti. EU by se musela stejnym problémem zabyvat stile znovu a znovu
v pribéhu riznych legislativnich postupli. Komise by rovnéz musela zajistit, aby
stejna zalezitost v kazdé smérnici byla clenskymi stity provedena konzistentné.
Objem pravnich akt by se tak nezmensSoval, nebot” stejna spolecna pojeti by byla i
naddle obsazena v rtiznych smérnicich a byla by upravena riiznymi smérnicemi.
Umoznilo by to vSak brat zietel na specifi¢nost kazdé oblasti zlepSenim stavajicich
pravnich ptedpist a jejich ptipadnym prezkouméanim.

Moznost II: smiSeny pristup (horizontalni nastroj kombinovany v ptipadé potieby
s vertikalni akci)

Pravni predpisy na ochranu spotiebitele byly do pfijeti smérnice o nekalych
obchodnich praktikach® v roce 2005 vétsinou zaloZeny na vertikalnim pfistupu,
jehoz cilem bylo poskytnout specificka feseni pro konkrétni problémy. Tento pfistup
vSak zpiisobil nesourodost pravniho prostiedi. Vztahy mezi riznymi nastroji nékdy
nejsou ziejmé vzhledem k tomu, Ze pravnickd terminologie ani pfislusna ustanoveni
nejsou dostateéné koordinovana. Napftiklad, pokud je nemovitost uzivana na casovy
usek prodavanad podomnim obchodnikem, neni zfejmé, kterd zustanoveni
o informacich a odstoupeni od smlouvy smérnic o podomnim prodeji a o uzivani
nemovitosti na Gasovy usek’' se maji pouzit .

Se smérnici o nekalych obchodnich praktikdch byl zaveden integrovanéjsi
,»horizontalni ptistup.

Existuje mnoho problémt, které jsou spole¢né vSem smérnicim, jez tvoii soucast
spotiebitelského acquis. Definice zakladnich pojmi jako spotiebitel a profesiondl,
délka lhiity na rozmyslenou a moznost uplatnit pravo na odstoupeni od smlouvy jsou
priklady otazek, které jsou dilezité v souvislosti s nékolika smérnicemi. Tyto
spolecné problémy by mohly byt ze stavajicich smérnic vynaty a systematicky
upraveny horizontalnim nastrojem. Spolu s ustanovenimi smérnice o nepiimétenych
podminkach, vzhledem k jejimu horizontalnimu charakteru, by mohly vytvofit
obecnou ¢ast nastroje, nebot’ se vztahuji na vSechny spotiebitelské smlouvy. Druha
¢ast horizontalniho nastroje by mohla upravovat kupni smlouvy, coz jsou nejbéznéjsi
a nejrozsitengjsi spotiebitelské smlouvy. Z tohoto divodu by byla smérnice o prodeji
spotfebitelim zahrnuta do horizontdlniho nastroje. Tento pfistup by zjednodusil
a zracionalizoval spotiebitelské acquis v souladu se zisadami zlepSeni pravni
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Smérnice 2005/29/ES.
Tuto situaci fesSi véc ESD Travel Vac, véc C-423/97.
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4.3.

4.4.
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upravy~”. Prepracovanim by doslo k uplnému nebo castecnému zruseni stavajicich
spotiebitelskych smérnic, ¢imz by se zmensil objem acquis.

Horizontalni nastroj bude muset byt podle potieby doplnén jistym poctem
vertikdlnich akci (napf. revizi smérnice o uzivani nemovitosti na ¢asovy usek, aby se
fesily specifické problémy, jako je napf. definice uzivani nemovitosti na ¢asovy
usek) (,,smiSeny ptistup®).

Moznost II1: ,,Zadna legislativni akce*

Jak horizontalni, tak vertikalni pfistup vyZaduji legislativni akci. Neprovedeni Zddné
legislativni akce by znamenalo, Ze stavajici nesourodost pravnich piedpist by zstala
stejna nebo by se mohla prohloubit, pokud by ¢lenské staty vyuzivaly ustanoveni o
minimalni harmonizaci. Nesrovnalosti mezi riznymi smérnicemi by existovaly i
nadale.

MozZna oblast piisobnosti horizontalniho nastroje

Pokud by se zvolila moznost II, bude dilezité zvazit oblast pisobnosti horizontalniho
nastroje. Podle smiSeného pfistupu by moznym feSenim bylo pfijeti rdmcového
nastroje se Sirokou pusobnosti, pouzitelného na domadci i pfeshrani¢ni transakce.
Vytvofeni jednoho nastroje pro vSechny spotiebitelské smlouvy by vyrazné
zjednodusilo pravni prostfedi pro spotiebitele i pro podniky. Pokud vSak existuji
zvlastni  odvétvova pravidla (jako napf. ve finan¢nich sluzbach nebo
v pojiStovnictvi), pretrvaji, pokud nebude uvedeno jinak. Piiklady téchto pravidel
jsou ustanoveni, ktera upravuji lhitu pro zruSeni a definici spotiebitele v oblasti
finan&nich sluzeb®.

Alternativou muze byt zavedeni horizontalniho nastroje, ktery by se pouzil pouze na
pfeshranicni smlouvy. Musel by pak byt definovan pojem pteshraniéni smlouva
(napt. vSechny smlouvy uzaviené na dalku mezi spotiebitelem a profesionalem ze
dvou riiznych cClenskych stat). Vysledkem by bylo to, ze spotiebitelé jednajici se
zahrani¢nim profesiondlem by méli prospéch z jednotné ochrany po cel¢ EU. Tato
alternativa by na jedné strané mohla zvysit divéru spotiebitele v preshranicni
obchod, na stran¢ druhé by mohla zvySit prdvni nesourodost a podiizenost
spottebiteli a profesionalli riznym souborim pravidel v zavislosti na tom, zda je
transakce pieshrani¢ni nebo doméci. Také by to zmenSilo hodnotu zlepSeni pravni
upravy horizontalniho néastroje.

Jinou alternativou by mohl byt horizontalni néstroj omezeny na nakupy na dalku, at’
uz doméci nebo pieshranicni, ktery by nahradil smérnici o prodeji na dalku. To by
vytvofilo soubor jednotnych pravidel pro smlouvy uzavirané na dalku. Hlavni
nevyhodou by opét bylo to, Ze by se na transakce na dalku a pfimé osobni transakce
(,,tvari v tvar*) uplatiovaly rizné podminky, coz by prohloubilo pravni nesourodost
a snizilo by to hodnotu zlepSeni pravni upravy.

22

23

Prezkum spotiebitelského acquis je uveden v klouzavém programu na zjednoduSeni pfipojeném ke
sdéleni Komise o zjednoduseni ze dne 25. fijna 2005. KOM (2005) 535 — provadéni lisabonského

programu Spolecenstvi — Strategie zjednoduseni pravniho prostredi.
Napft'. ¢lanek 35 a ptiloha III smérnice 2002/83/ES o zivotnim pojisténi; ¢lanek 31 tfeti smérnice

92/49/EHS o nezivotnim pojisténi.
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4.5.

Stupen harmonizace

Nezévisle na zvolené moznosti prezkumu acquis by bylo rovnéz tfeba rozhodnout
o stupni harmonizace.

Soucasné smérnice na ochranu spotiebitele, které se prezkoumavaji, se zakladaji na
minimalni harmonizaci, tj. obsahuji ustanoveni, podle nichz je ¢lenskym statim
umoznéno pouzit vyssi urovenl ochrany, nez jsou ty, které¢ uvadi smérnice. Mnohé
Clenské staty této moznosti vyuzily, napt. poskytnutim delSich lhit na rozmyslenou,
nez jsou minimalni lhity uvedené ve smérnicich o prodeji na dalku, podomnim
prodeji a o uzivani nemovitosti na ¢asovy usek.

V disledku toho si spotiebitelé nemohou byt jisti, zda se jim pii pfeshranicnim
nakupu dostane stejné urovné ochrany, na jakou jsou zvykli ve své domovské zemi,
zatimco podniky se mohou nechat odradit od uvadéni svych vyrobku nebo sluzeb na
trh vcelé EU skuteCnosti, ze museji vkazdém clenském staté splnovat jiné
podminky.

Jednou z moznosti, jak tuto situaci napravit, by bylo zrevidovat spotiebitelské acquis
za ucelem na dosazeni Uplné harmonizace. To by znamenalo, ze by zadny ¢lensky
stat nemohl uplatiiovat ptisnéj$i pravidla nez ta, kterd jsou stanovena na urovni
Spolegenstvi. Uplna harmonizace by méla za nasledek nejen zruseni ustanoveni o
minimalni harmonizaci, ale rovnéz by znamenala odstranéni pravnich moznosti,
které maji Clenské staty prostfednictvim nékterych ustanoveni smérnic k dispozici
pro zvlastni aspekty, coz by mohlo v nékterych Clenskych statech vést ke zméné
urovné ochrany spotiebitele.

Napriklad pti pravni upravé lhity pro zadkonem stanovenou zaruéni lhitu
poskytovanou prodejcem umoziuje ¢lanek 5 smérnice o prodeji spotfebniho zbozi
Clenskym statim, aby stanovily, ze pokud chce spottebitel vyuzit svého prava, musi
informovat prodejce o rozporu se smlouvou ve lhiité¢ dvou mésich ode dne zjisténi
zavady. Takova moznost pro Clenské staty by zanikla. Kontroly pifevodu potvrdily,
ze mnoho Clensky stati téchto moznosti regulace vyuzilo. Na zaklade ptistupu Gplné
harmonizace bude tfeba rozhodnout mezi riznymi feSenimi, napt. odstranénim nebo
zobecnénim povinnosti informovat prodejce o rozporu se smlouvou ve stanovené
lhite.

Nicméné vzhledem k tomu, ze miize byt obtizné dosahnout plné harmonizace ve
vSech aspektech, a ve snaze zabranit opétovnému vytvoreni piekdzek vnitiniho trhu,
muze byt nutné piipad od piipadu doplnit harmonizovany pfistup ustanovenim
umoziyjicim vzajemné uznavani u urcitych aspektti upravenych navrhovanymi
pravnimi predpisy, ne vsak pln¢ harmonizovanymi.

Dal§i moznosti by tudiz mohlo byt zkombinovat minimalni harmonizaci
s ustanovenim o vzajemném uznavani. V tomto piipad¢ by si ¢lenské staty ponechaly
moznost zavést do svych vnitrostatnich pravnich piedpist pfisnéjsi pravidla ochrany
spotfebitele, ale nebyly by opravnény ukladat podnikiim situovanym v jinych
Clenskych statech vlastni pfisnéjSi pozadavky zplisobem, kterym by se vytvarela
neodiivodnéné prekazky volného pohybu zbozi nebo volného pohybu sluzeb.

A konecné dal$i moznosti by byla minimalni harmonizace ptipadné kombinovana
s pristupem zem¢ piivodu. Tato kombinace by znamenala, Ze by si ¢lensky stat udrzel
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4.6.

moznost zavadét prisnéjsi pravidla na ochranu spotiebitele ve svych vnitrostatnich
predpisech, ale podniky se sidlem v jinych clenskych statech by musely spliiovat
pouze pravidla své domovské zemég.

Tyto moznosti by vSak nevedly ke zjednoduSeni a racionalizaci pravniho prostredi.
Nadale by existovala nesourodost pravnich piedpist a jeji negativni vlivy na davéru
spotiebiteli ve vnitini trh by se neodstranily. Pokud nebude existovat pravidlo
oznacujici pravo obchodnika za pravo rozhodné, soudce, ktery je piislusny pro
preshranic¢ni soudni fizeni (tj. obvykle soudce ze zemé urceni) by musel systematicky
porovnavat pravo zeme¢ spotiebitele s pravem zemé pivodu. Nasledné by musel
posoudit, do jaké miry pravo zemé urceni pfesahuje troven ochrany poskytovanou
pravem zemé& obchodnika, a, pokud by byl tento rozdil neodivodnénou prekazkou,
ptisnéjsi pozadavky neuplatiiovat. Timto zdlouhavym postupem by se pravni jistota
neposilnila.

Tyto dvé moznosti by rovnéz neposkytovaly feSeni zajiStujici vysokou spole¢nou
uroven ochrany spotiebitele, jak to pozaduje Smlouva.

Dotazy obsaZené v priloze I

Ptriloha 1 obsahuje seznam problému a otazek predlozenych ke konzultaci. VétSina
otazek se vztahuje k prifezovym nebo horizontalnim problémim, které by mohly byt
feSeny v kontextu smiSen¢ho piistupu. Vertikalni pfistup, ktery se tykad konkrétnich
smérnic, nevyzaduje podrobny seznam probléml nebo otazek; ty byly feSeny
v kontextu jednotlivych konzultaci organizovanych Komisi, jak je popsano v bodé
2.1 zelené knihy.

Z prehledu vyplynulo nékolik prifezovych problému. Tyto problémy odrdzi pravni
nedostatky a mezery v ochrané spotiebitele ve spotiebitelském acquis. Ve vétSiné
ptipadt, které byly riznymi zucastnénymi stranami zfad spotiebiteld i podniki
pfedneseny Komisi, problémy vyplyvaji zpouzivani ustanoveni o minimalni
harmonizaci a z moznosti Gpravy ¢lenskymi staty.

Problémy jsou seskupeny do dvou kategorii — problémy, které jsou spolecné pro celé
acquis (napf. definice spotiebitele) nebo pro vice nez jednu smérnici (napt. pravo
odstoupit od smlouvy), a problémy specifické pro kupni smlouvu, coz je zdaleka
nejcastéjsi spotiebitelska smlouva.

Pokud jde o prvni skupinu, Komise ma pocit, ze je tieba pevné definice pojmi
spotiebitel a profesional, nebot’ to umoziuje piesnéji vymezit oblast plsobnosti
acquis.

Dalekosahlejsi moznosti je pfipadné zavedeni obecné zasady dobré viry a poctivého
zachazeni do smluvnich transakci. Zaclenéni takové zasady by pusobilo jako
zachranna sit’, zaplnilo by v§echny budouci mezery v pravni Upravé a zajistilo by, ze
acquis odola Casu.

Mnozstvi problému se vztahuje ke smérnici o nepfimétenych podminkach, coz je

jedind smérnice, ktera se vztahuje na vSechny typy spotiebitelskych smluv a tyka se
zboZi i1 sluzeb. Praktickou dilezitost téchto probléml ukazuje nezanedbatelna cast

11

CS



CS

stiznosti obdrzenych Evropskymi spotfebitelskymi centry, které se tykaly smluvnich
podminek®. V této souvislosti si Komise mimo jiné pieje polozit otazku, zda by
méla byt ochrana poskytovand smeérnici rozsifena tak, aby se vztahovala i na
jednotlivé sjednané podminky.

Problémy jako pravo odstoupit od smlouvy, coz je typicky opravny prostiedek
umoznovany né€kolika smérnicemi, a podminky pro jeho uplatnéni jsou rovnéz
zahrnuty.

Je rovnéZz zminéno zavedeni obecnych smluvnich opravnych prostredkd vcetné
zobecnéného prava na nahradu Skody. Nedostatek obecnych opravnych prostredkii
v acquis muze zpusobit v ochrané spotiebitele nedostatky, které by v této souvislosti
m¢ély byt napraveny.

Pokud jde o prodej zbozi, n€které dilezité otazky se vztahuji k vyjasnéni a moznému
roz§ifeni oblasti ptisobnosti, aby bylo zahrnuto nehmotné zbozi, jako napt.software
a udaje. Nékteré dalsi otazky se tykaji kliCovych koncepti jako napt. doruceni,

prenos rizika a hierarchie opravnych prosttedkl. Koneéné je také projedndvana

pfimé odpovédnost vyrobce a obsah obchodnich zaruk.

Ptiloha I popisuje kazdy z téchto problémi:

1 Obecny legislativni pristup

2 Oblast ptisobnosti horizontalniho nastroje

3 Stupeni harmonizace

4.1 Definice ,,spotiebitele* a ,,profesionala*

4.2 Spotiebitel jednajici pomoci prostfednika

4.3 Zavedeni obecné klauzule o dobré vife a poctivém zachazeni

4.4.1 Rozsiteni oblasti plsobnosti zkouSky nepfiméfenosti na vyjednané
podminky

4.5 Prévni nésledky seznamu nepfimeienych podminek

4.6 Oblast ptisobnosti zkousky nepiiméefenosti: cena a predmét smlouvy

4.7 Zajisténi smluvnich nasledkl pti neposkytnuti informaci

4.8.1 Harmonizace délky lhiity na rozmyslenou

4.8.2 Harmonizace zptsobt vykonu prava odstoupit od smlouvy

4.8.3 Harmonizace nakladl, které nese spottebitel v ptipadé odstoupeni od
smlouvy.

4.9 Zavedeni obecnych smluvnich opravnych prostfedkt

4.10 Zavedeni prava na ndhradu skody

5.1 Rozsiteni oblasti plisobnosti na jiné typy smluv

5.2 Pouzité zbozi prodavané na vetejnych aukcich

53 Definice dodavky

54 Ptenos rizika

24

Evropska spotfebitelska centra hlasi, ze 10 % podanych stiznosti se tykalo nepfimérenych podminek.
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552 Lhiity pro rozpor se smlouvou

5.53 Zvlastni pravidla pro opakované poskozeni

554 Zvlastni pravidla pro pouzité zbozi

5.6 Dtkazni bifemeno

5.7 Uprava poiadi, v némz Ize uplatiiovat opravné prosttedky
5.8 Oznameni o rozporu se smlouvou

5.9 Piima odpovédnost vyrobce za neshodu

5.10.1 | Zavedeni standardnich pravidel pro obsah obchodni zaruky
5.10.2 | Pfenositelnost obchodni zaruky

5.10.3 | Komer¢ni zaruka pro zvlastni soucasti

6 Rtizné
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ANNEX I

ISSUES FOR CONSULTATION

When answering the questions below, contributors are encouraged to motivate their
answers. It should be noted that all options indicated are non-exhaustive; other
solutions may also be put forward.

General Legislative Approach

As indicated in section 4 above, there are different alternatives available to reviewing
the consumer legislation.

Otazka Al: Jaky je dle VaSeho nazoru nejlepSi pristup, pokud jde o revizi
spotiebitelskych pravnich predpisa?

Alternativa I: Vertikalni ptistup, ktery spoc¢iva v revizi jednotlivych smérnic.
Alternativa 2: SmiSeny pfistup, ktery kombinuje pfijeti rdmcového nastroje
vztazeného na horizontalni otazky, jez jsou predmétné pro vSechny spotiebitelské

smlouvy, ptipadné s potfebnymi revizemi stavajicich odvétvovych smérnic.

Alternativa 3: Zachovani stavu: bez revize.

Scope of a Horizontal Instrument

Section 4.4 above highlights different options as to the scope of a possible horizontal
instrument. One option would be to adopt a framework instrument with broad
coverage, applicable to both domestic and cross-border transactions. Alternatively,
the horizontal instrument could cover cross-border contracts only. A third alternative
would be to limit the scope of application of the instrument to distance contracts
concluded cross-border and domestically.

Otiazka A2: Jaka by méla byt oblast puisobnosti pripadného horizontalniho
nastroje?

Alternativa 1. Platil by pro vSechny spotiebitelské smlouvy, a to tykajici se
vnitrostatnich i1 pfeshrani¢nich transakeci.

Alternativa 2: Platil by pouze pro pfeshrani¢ni smlouvy.

Alternativa 3: Platil by pouze pro smlouvy uzavirané na dalku, a to uzavirané
v preshrani¢nim i vnitrostatnim rezimu.

Degree of Harmonisation

Section 4.5 above discusses the degree of harmonisation that future consumer
protection legislation should be based on. Current legislation allows Member States
to adopt more stringent national rules through the use of minimum clauses. The
resulting fragmentation of rules may create internal market barriers and deter
consumers from shopping cross-border. Full harmonisation could represent an option
for addressing this problem. A second option would be to keep the minimum
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harmonisation approach. Minimum harmonisation, as indicated above, could be
combined with a mutual recognition clause or with the country of origin principle.
However, this option would not simplify and rationalise the regulatory environment.
Regulatory fragmentation would continue to exist and its negative effects on
consumers' confidence in the internal market would not be removed.

Otazka A3: Do jaké miry by mély byt revidované smérnice / novy nastroj
harmonizovany?

Alternativa I: Revidované pravni ptedpisy by byly zaloZeny na plné harmonizaci,
doplnéné v otazkach, které nejsou pln€¢ harmonizované, dolozkou o vzajemném
uznavani.

Alternativa 2: Revidované pravni piedpisy by byly zaloZzeny na minimalni
harmonizaci v kombinaci s doloZkou o vzdjemném uznavani nebo s uplatiiovanim
principu zemé pivodu.

4. Horizontal Issues
4.1  Definition of " consumer™ and " professional”

Currently the directives do not have coherent definitions of the concepts of
“consumer” and “professional”, although these are fundamental concepts for the
application of the consumer acquis. There is no serious justification in terms of the
specific purposes of the relevant directives. The uncertainty this causes is aggravated
by the fact that the Member States use the minimum clause to extend the vague
definitions in different ways. Several stakeholders advocate strongly in favour of
consistent definitions of consumer and professional to avoid confusion. In this
respect it is also important to ensure coherence with definitions used in other areas of
Community legislation.

For instance, the Directive on Doorstep Selling defines consumer as a natural person
who is acting for purposes “which can be regarded as outside his trade or
profession”. The Directive on Price Indications refers to any natural person “who
buys a product for purposes that do not fall within the sphere of his commercial or
professional activity” and the Unfair Contract Terms Directive refers to “purposes
which are outside his trade, business or profession”.

Differences between Member States can be noted for example when it comes to
individuals buying a product to be used both privately and professionally, e.g. when
a doctor buys a car and occasionally uses it to visit his patients. Several Member
States have granted natural persons acting for purposes which fall primarily outside
their trade, business or profession the same protection as consumers. In addition
some businesses, such as individual entrepreneurs or small businesses may
sometimes be in a similar situation as consumers when they buy certain goods or
services which raises the questions whether they should benefit to a certain extent
from the same protection provided for to consumers. During the review the widening
of the definitions to cover transactions for mixed purposes should be considered.

9% ¢¢ 9% ¢¢

Similarly the professional is referred to variously as “trader”, “seller”, “supplier” etc,
depending on the directive. The definitions vary as well: The Distance Selling
Directive, for instance, defines the “supplier” as “any natural or legal person who ...
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is acting in his commercial or professional capacity”, whereas the Unfair Contract
Terms Directive refers to a “seller or supplier” as a natural or legal person who “is
acting for purposes relating to his trade, business or profession, whether publicly or
privately owned”. To overcome the current inconsistencies the notion of
“professional” could replace the variety of terms in the existing Directives and apply
to all persons who are not deemed to be consumers.

Otazka B1: Jak by mély byt definovany pojmy ,,spotrebitel a ,,profesional“?

Alternativa I: Bylo by provedeno sladéni definic existujicich v rdmci acquis, aniz
by doslo ke zméné jejich oblasti ptisobnosti. Spotiebitelé by byli definovani jako
fyzické osoby, které jednaji pro tcely mimo rdmec jejich zivnosti, podnikani nebo
profese. Profesionalové by byli definovani jako osoby (pravnické nebo fyzické),
které jednaji pro Gcely tykajici se jejich zivnosti, podnikani nebo profese.

Alternativa 2: Pojmy ,spotiebitel“ a ,,profesional by byly rozsifeny tak, aby
zahrnovaly 1 fyzické osoby, které jednaji pro ucely primdrné mimo ramec (v
pfipad¢ spotiebiteltt), nebo primdarne v ramci (v ptipadé profesionalll) jejich

zivnosti, podnikani nebo profese.

Consumers acting through an intermediary

A consumer is not protected by the acquis when his/her contractual counterpart is
another private person. The same goes for the case when an individual is represented
by a commercial agent, broker or any other intermediary. A practical example of this
is when a car dealer sells a second-hand car on behalf of one consumer to another
consumer. It has been argued that in these cases consumers need similar protection as
in an ordinary business-to-consumer contract since the other party will benefit from
the professional expertise of the intermediary and some Member States have chosen
to extend consumer protection to these situations.

However, it may be very difficult to establish clear criteria as to when the role of the
intermediary is so strong as to warrant consumer protection. There may be a risk of
unforeseen and negative knock-on effects on markets on which private persons trade
with private persons.

Against applying consumer protection rules to private sellers it could also be argued
that a private person might not realise that contracting a professional as her or his
intermediary will put her or him in a position equivalent to a professional. On the
other hand, a consumer who concludes a contract with a professional acting as
intermediary for a private person may be more in need of protection than his
contractual counterpart.

It should be noted that the notion of intermediary would not include trading
platforms for sellers and consumers, e.g. on the Internet, where the platform provider
is not involved in the conclusion of the contract. The role of intermediaries in
electronic commerce, including search engines and auction platforms, is currently
being examined in a different context and therefore not covered by this review™.

Conclusions will be announced in the Second Report on the application of the Directive 2000/31, to be
adopted in 2008.
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4.3

Otiazka B2: Mély by byt smlouvy mezi fyzickymi osobami povaZovany za
spotiebitelské smlouvy, pokud jedna ze stran jedna skrze profesionalniho
prostiednika?

Alternativa 1: Zachovani stavu: ochrana spotiebitele by se nevztahovala
na smlouvy mezi spotiebiteli, kde jedna ze stran vyuziva pro uzavieni smlouvy
profesionélniho prostiednika.

Alternativa 2: Pojem spotiebitelskych smluv by zahrnul také situace, kdy jedna
ze stran jedna prostiednictvim profesiondlniho prostfednika.

The concepts of good faith and fair dealing in the Consumer Acquis

The consumer acquis on contract law does not include a general duty to deal fairly or
to act in good faith. A general clause referring to the concept of (un-)fairness exists
in Article 5 of Directive on Unfair Commercial Practices, which concerns marketing
practices, but which does not apply to contracts®®. Article 3 (1) of Directive
93/13/EEC on Unfair Terms in Consumer Contracts constitutes a general clause

referring to “(un-) fairness” and contains a definition of that term for the purposes of

the Directive.

The main advantage of an overarching general clause for consumer contracts in the
horizontal instrument would be the creation of a tool which would provide guidance
for the interpretation of more specific provisions and would allow the courts to fill
gaps in the legislation by developing complementary rights and obligations. It could
therefore provide a safety net for consumers and create certainty for producers by
filling gaps in legislation. In addition, a general provision may also be a useful tool
when interpreting clauses contained in offers or contracts and it may as well respond
to the criticism that certain directives or provisions are not time-proof. A general
provision could be built round the phrase “good faith and fair dealing”. This includes
the idea that they show due regard to the interests of the other party, considering the
specific situation of certain consumers.

The disadvantage of such a general clause is that it does not encompass precisely the
rights and obligations imposed on each party. Its interpretation may vary from
Member State to Member State.

If included, such a general principle should apply from the negotiation phase to the

execution of the contract, including remedies. It would also prevent the emergence of

the kind of problems encountered with the current consumer protection directives,
due to legislation being overtaken by technological and market developments.

Otazka C: Mé&l by horizontalni nastroj zahrnovat vSeobecnou povinnost pro
profesionaly jednat v souladu se zasadou dobré viry a poctivého zachazeni?

Alternativa 1: Horizontalni néstroj by stanovil, ze podle prava EU upravujiciho

26

Article 5 of the Directive on Unfair Commercial Practices outlaws marketing practices which - contrary

to the requirement of professional diligence — can adversely affect the economic behaviour of

consumers.
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4.4

spottebitelské smlouvy se od profesionali o¢ekava jednani v dobré vire.

Alternativa 2: Byl by zachovén stavajici stav: nebyla by zavedena zadna vSeobecna
dolozka.

Alternativa 3: Byla by doplnéna vSeobecna dolozka, kterd by se vztahovala jak na

profesionaly, tak na spotiebitele.

The scope of application of the EU rules on unfair terms

4.4.1 Extension of the scope to individually negotiated terms

4.5

The Directive on unfair contract terms currently applies to non-negotiated terms
only, i.e. contractual clauses which the consumer has had no possibility to influence
during the negotiation process. In practice, the Directive is in most cases applicable
to pre-formulated contract terms used in mass transactions. In reality consumers
often have only a very limited possibility to influence the content of a clause even if
it theoretically is open to negotiations. A number of Member States have specific
rules on the (un-)fairness of individually negotiated terms.

If it is decided to include individually negotiated terms, the test of unfairness could
be reformulated so that it ensures that the competent authorities will take into
account the actual ability of individual consumers to influence the terms of the
contract. Alternatively, this test could be restricted to the list of terms annexed to the
directive.

In the absence of specific rules, the unfairness of negotiated terms would be assessed
under the principle of good faith (see 4.3).

Otizka D1: Do jaké miry by mélo pravidlo o nepfiméfenych podminkach
rovnéz zahrnovat jednotlivé sjednané podminky?

Alternativa I: Oblast plisobnosti smérnice Rady o nepfiméfenych podminkéach by
byla rozsifena na jednotlivé sjednané podminky.

Alternativa 2: Pro jednotlivé sjednané podminky by platil pouze vycet podminek
uvedeny v ptiloze dané smérnice.

Alternativa 3: Zachovani stavu — pravidla Spolecenstvi by nadale platila vyhradné
pro nesjednané nebo predem formulované podminky.

List of unfair terms

The rationale behind the list attached to the current Directive on unfair contract terms
is to provide guidance to the Member States as to what contractual terms can be
challenged under the unfairness test. As the list has a purely indicative character, it
may lead to divergent application in Member States.

It should be considered whether a term included in a list of unfair terms of a
horizontal instrument should be considered unfair in all circumstances (black list) or
unfair unless the examination of the specific circumstances of the contract (including
any individual negotiation) shows the contrary (i.e. a rebuttable presumption of
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4.6

unfairness — grey list). These two options could also be combined, i.e. some terms
would be considered unfair in all circumstances while other terms are presumed to be
unfair. That option has been considered by the CFR researchers.

A comitology mechanism could be included in the horizontal instrument in order to
update the list of terms.

Otizka D2: Jaky by mél byt status jakéhokoli vy¢tu neprimérenych podminek,
jenZ by mél byt zahrnut do horizontalniho nastroje?

Alternativa 1: Zachovadni stavu: zachovat soucasny orientacni vycet.

Alternativa 2: Pro urcit¢ smluvni podminky by byla zavedena vyvratitelna
domnénka o nepfiméfenosti (Seda listina). Tato alternativa by pro ucely posouzeni
priméienosti kombinovala metodické pokyny s flexibilitou.

Alternativa 3: Byl by sestaven vycet podminek — pravdépodobné vyrazné kratsi
oproti stavajicimu vyctu — které se za vSech okolnosti povazuji za nepfimérené
(Cerna listina).

Alternativa 4: Kombinace alternativy 2 a 3: n€které podminky by byly zcela
zakadzany, na jiné by se vztahovalo ustanoveni o vyvratitelné domnénce o
nepiimerenosti.

Scope of the unfairness test

Under the Directive on Unfair Terms a non-negotiated contractual term is considered
unfair if, contrary to the requirement of good faith, it causes a significant imbalance
in the parties’ rights and obligations arising under the contract, i.e. the unfairness
test. According to this test, the assessment of the unfair nature of the terms relates
neither to the definition of the main subject matter of the contract nor to the adequacy
of the price (as far these terms are expressed in plain intelligible language).

National laws typically allow the aggrieved party to avoid the contract only where he
or she has had little choice as to whether to conclude the contract and the situation
has been exploited by the contractual counterpart through charging an exorbitant
price. An example of this would be where a consumer whose car breaks down in the
middle of a rural area at night may agree to pay a disproportionate price for the
repair.

Especially if the scope of the directive were to be extended to negotiated terms, the
question arises as to whether the unfairness test should be widened to assess all core
terms of a contract, including the main subject matter of the contract and the
adequacy of the price.

Otazka D3: Méla by byt rozSifena oblast plisobnosti zkousky neprimérenosti
smérnice o neprimérenych podminkach?

Alternativa 1. Zkouska neptfiméfenosti by byla rozsifena tak, aby zahrnovala také
definici hlavniho pfedmétu smlouvy a adekvéatnost ceny.

Alternativa 2: Zachovani stavu — zkouska nepfiméfenosti by byla ponechana ve své
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4.8

soucasné forme.

I nformation requirements

Several Directives impose obligations on professionals to provide consumers with
information before, at or after the conclusion of the contract. Failure to comply with
these obligations is however regulated in an incomplete and inconsistent way. In
several cases no remedies are available when information duties are ignored by
professionals. Even an extension of the cooling-off periods for failure to provide
information, as it is provided for in the Distance Selling and Timeshare Directives,
may not be sufficient since the consumer loses his right to withdraw from the
contract within three months. Consumer organisations quote the lack of information
as one of the main problems in relation to distance selling, whereas business
stakeholders deplore the complexity of the current situation.

The Commission is of the opinion that although the horizontal instrument should not
cover the existence and the content of the information requirements, considering the
varying purposes of consumer information in the different vertical directives, it could
encompass provisions on the failure to fulfil information requirements. One
possibility is that the horizontal instrument would provide for an extension of the
cooling-off period for failure to comply with information requirements. Another
solution would be to combine such an extension of the cooling—off period with
general remedies for the most serious breaches of information duties (e.g. no
information on price and address of the professional).

Otizka E: Jaké smluvni nasledky by mélo nesplnéni poZzadavkii na poskytnuti
informaci uvedenych ve spoti‘ebitelském acquis?

Alternativa I: Lhlta na rozmyslenou by byla jakoZzto jednotna forma opravného
prostiedku pro ptipad nesplnéni pozadavki na poskytnuti informaci prodlouzena, a
to napf. aZ na tfi mésice.

Alternativa 2: Existovaly by rtizné opravné prostfedky pro poruseni riznych typa
informac¢nich povinnosti: ur€itd poruSeni na pfedsmluvni a smluvni Grovni by
vyzadovala opravné prostiedky (napf. nespravné informace o cen¢ vyrobku by
mohly spotiebitele opraviiovat ke zruSeni smlouvy), zatimco jind neposkytnuti
informaci by byla feSena jinak (napf. formou prodlouzeni lhity na rozmyslenou
nebo 1 zcela bez uplatnéni smluvnich sankci).

Alternativa 3: Zachovani stavu: smluvni dusledky neposkytnuti informaci by i
naddle byly pro rizné druhy smluv zdkonem upraveny razn¢.

Right of withdrawal

4.8.1 The cooling-off periods

The Directives on Timeshare, Doorstep Selling and Distance Selling give consumers
the right to withdraw from the contract within a certain period. There are significant
divergences in relation to the length of these periods, and as to the beginning and
calculation of the periods (in calendar or working days). Such differences may be
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confusing for consumers and can create legal uncertainty in case of overlaps between
Directives®’.

The horizontal instrument could provide for common rules on the time frames for all
types of contracts for which a right of withdrawal exists, so as to increase legal
certainty.

An alternative could be to group the directives into two categories, attaching to each
of them a specific withdrawal period. The reason for this would be that different
directives grant consumers a right to withdrawal for different reasons, e.g. to allow
consumers to compare the price and quality of the products ordered in a door step
situation with alternative offers or to allow consumers to see the product ordered at a
distance.

Whichever of the two alternatives is chosen, the Commission is of the view that all
periods should be uniformly counted in calendar days rather than working days to
increase legal certainty. The concept of working days is differently interpreted by the
Member States and varying national holidays may cause uncertainties for consumers
and businesses.

Otazka F1: Méla by byt délka lhiity na rozmySlenou v ramci spotrebitelského
acquis harmonizovana?

Alternativa 1: Existovala by jedna lhita na rozmyslenou, a to pro vSechny piipady,
kdy spotiebitelské smérnice ud€luji spotiebiteli pravo od smlouvy odstoupit, napf.
14 kalendainich dnd.

Alternativa 2: Byly by definovany dvé kategorie smérnic a pro kazdou z nich by
byla stanovena zvlastni lhdta na rozmyslenou (napt. 10 kalendédinich dnt pro
podomni prodej a smlouvy uzavirané na dalku, oproti 14 kalendainim dniim u
smluv o uzivani nemovitosti na ¢asovy usek).

Alternativa 3: Zachovani stavu: lhlity na rozmyslenou by nebyly harmonizovany v
ramci  spotiebitelského acquis; byly by upraveny v odvétvovych pravnich
piedpisech.

4.8.2 The modalities of exercising the right of withdrawal

The modalities of exercising the right of withdrawal are currently regulated
differently across the consumer acquis. There are also significant differences in the
Member States’ transposition of the directives. In some countries consumers may
choose how to notify the seller (e.g. by sending an email or simply by returning the
good to the seller), whereas in others the consumer is obliged to use a certain
procedure such as registered mail. Clarifying the rules on how to return products
could increase consumer confidence in cross-border transactions. A recent
Eurobarometer survey shows that, in relation to distance selling, 65 % of consumers
consider that there are more problems with returning a good during the cooling off
period when it was bought cross-border.

. See e.g. the case C-423/97 Travel Vac, where the ECJ found that the Doorstep Selling Directive was
applicable to a timeshare contract.
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To clarify and simplify matters, the provisions on the modalities of exercising the
right of withdrawal could be harmonised in the horizontal instrument.

Otazka F2: Jak by mélo byt uplatiiovano pravo odstoupeni od smlouvy?

Alternativa 1: Zachovani stavu: Clenské staty by mohly volné stanovit formu
oznameni odstoupeni od smlouvy.

Alternativa 2: V ramci spotiebitelského acquis by byl zaveden jednotny postup
oznameni odstoupeni od smlouvy.

Alternativa 3: Byly by vylouceny vSechny formalni pozadavky na oznameni
odstoupeni od smlouvy. Spotiebitel by tudiz mél moznost odstoupit od smlouvy

libovolnym zpiisobem (vcetné vraceni zboZi).

4.8.3  The contractual effects of withdrawal

4.9

The effect on the contract when the consumer exercises his or her right of withdrawal
is regulated differently for different types of contract in the acquis. The Doorstep
Selling Directive provides only that withdrawal releases consumers from any
obligations under the cancelled contract. Other legal effects are to be determined by
national law. The Directive on Distance Selling provides instead that when the right
of cancellation is exercised, the seller is obliged to reimburse the sums paid by the
consumer free of charge as soon as possible and in any case within 30 days. The only
charge that may be made to the consumer is the direct cost of returning the goods.

The horizontal instrument could harmonise the provisions on the effects of
withdrawal. The rule that consumers should not bear any costs when exercising their
right of cancellation could be spelled out more clearly and made general whereby the
option for Member States to impose charges on consumers in the event of
cancellation could be removed. In addition, the horizontal instrument could provide
for a general time limit by which the professional would have to reimburse
consumers who exercise their right to withdraw, as it is currently the case in respect
of contracts concluded at a distance.

Otazka F3: Jaké naklady by méli nést spotiebitelé v pripadé odstoupeni od
smlouvy?

Alternativa 1: Byly by zruSeny soucasné regulativni alternativy — spotiebitelé by
tudiz nebyli pii uplatnéni svého prava na storno vystaveni zadnym nakladtim.

Alternativa 2: Existujici alternativy by byly zobecnény: spotiebitelé by tudiz byli
bez ohledu na druh smlouvy v pfipad¢ odstoupeni vystaveni stejnym nakladtm.

Alternativa 3: Zachovani stavu: byly by zachovany soucasné regulativni
alternativy.

General contractual remedies

The acquis does not provide for a general set of remedies available to consumers for
all consumer contracts. Existing remedies are limited to particular types of contracts.
The Directive on Sale of Consumer Goods for example, grants consumers some
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remedies, but not all of those remedies apply to all consumer contracts. The absence
of general remedies at EU level creates a deficit in consumer protection.

According to a recent Eurobarometer survey, 71 % of consumers consider it harder
to resolve problems such as complaints, returns, price reductions and guarantees
when shopping cross-border. Common EU-wide remedies in the horizontal
instrument could contribute to addressing this problem. However, this would not
tackle the problems faced by consumers concerning the enforcement of rights against
a person established in another country. Reduction of the price and termination of a
contract could be construed as remedies of general application. Also the introduction
of a general right to withhold performance in case of breach of a consumer contract
could be considered. Under this option, if the consumer has not yet performed his or
her obligations (typically the payment of the price) — the professional who is in
breach of the contract cannot enforce his rights against the consumer until he
performs correctly.

Otiazka G1: Mél by horizontalni nastroj stanovovat obecné smluvni opravné
prostiredky pro spotiebitele?

Alternativa 1: Zachovani stavu: stavajici pravni predpisy stanovi opravné
prostfedky, které jsou omezené na konkrétni druhy smluv (tj. druhy prodeje).
Obecné smluvni opravné prostiedky by byly upraveny vnitrostatnimi pravnimi

ptedpisy.

Alternativa 2: Spotrebitelim by byla pro ptipad poruseni jakékoli spotiebitelské
smlouvy poskytnuta sada obecnych smluvnich opravnych prostfedkd. Byly by to
nasledujici opravné prostiedky: pravo spotiebitele ukoncit smlouvu, pozadat o
sniZeni ceny a neposkytnout plnéni.

4.10 General right to damages

In addition to the right to withhold performance and the right to reduction of price
and termination of contract, the horizontal instrument could foresee a general right to
damages for breach of a consumer contract. At the moment, the issue of damages is
not regulated in the Community acquis, the only exception being the Package Travel
Directive. The relationship between domestic rules on damages and the remedies
provided for by the specific directives is unclear. Different solutions are possible.
The horizontal instrument could merely introduce a general right to damages for
consumers or it could specify that these damages should cover only purely economic
damages or both economic and moral losses as in the Package Travel Directive.

Otazka G2: Mél by horizontalni nastroj spotiebitelim udélovat obecné pravo
na nahradu $kody v pripadé poruseni smlouvy?

Alternativa 1: Zachovani stavu: otdzka nahrady Skody by se fidila vnitrostatnimi
pravnimi pfedpisy, kromé vyjimek upravenych acquis Spolecenstvi (napt. souborné
sluzby pro cesty).

Alternativa 2: Existoval by predpoklad obecného prava spotiebitelli na ndhradu
Skody — mohli by uplatnit narok na nahradu Skody za veskera poruseni smluv, bez
ohledu na druh poruseni a povahu smlouvy. Clenské staty by nadéle rozhodovaly o
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5.1

tom, za které druhy skod by mohla byt poskytovana nahrada.

Alternativa 3: Existoval by predpoklad obecného prava spotiebitelli na ndhradu
Skody abylo by stanoveno, ze takovd nahrada musi pfinejmensim pokryt Cisté
ekonomické (materidlni) Skody, jez spotiebitel utrpél v disledku poruseni smlouvy.
Clenské staty by mohly volné upravovat neekonomické ztraty (napf. moralni
umu).

Alternativa 4: Bylo by zavedeno obecné pravo spotiebitelii na nahradu Skody
a bylo by stanoveno, ze tyto ndhrady musi pokryt jak ¢ist¢ ekonomické (materidlni)
Skody, tak moralni ujmu.

Specific rules applicable to Consumer Sales

Types of contractsto be covered

The Directive on Consumer Sales applies to sales contracts. It does not apply to any
other type of contract involving the supply of goods, except for goods to be
manufactured in the future. Therefore a consumer who hires a car is not protected by
its provisions. Likewise, as the supply of digital content is not covered by the
Directive, a consumer who downloads music from the Internet is not protected either.
This is a potential consumer protection lacuna. If the horizontal instrument were to
cover these types of contracts, consumers would enjoy the same protection against
lack of conformity regardless of the legal nature of the contract.

The lack of coverage of contracts for the supply of software and data (so called
“contracts providing digital content”) is a particularly important problem. With the
increase in digital content consumption, questions of liability (e.g. when software
damages hardware) and guarantee from defects will grow in importance. Several
consumer complaints point, for instance, to problems with music downloaded from
the internet or used in MP3 players, software and digital content to be used in mobile
phones (e.g. ring tones). An extension of the coverage of consumer protection rules
to such situations would allow consumers to make use of remedies for non-
conformity and obtain damages. Such an extension of the scope of the Directive may,
however, require specific rules since digital content is usually licensed rather than
sold to the consumers.

Otiazka H1: Méla by se pravidla o prodeji spotiebitelim vztahovat na jiné
typy smluv, kdy je zboZi dodiavano spotiebitelim nebo jsou jim poskytovany
sluzby s digitalnim obsahem?

Alternativa 1: Zachovani stavu: tj. oblast pouziti by byla omezena na spotiebni
zbozi, s jedinou vyjimkou zbozi, které dosud nebylo vyrobeno.

Alternativa 2: Oblast plisobnosti by byla rozsifena na jiné typy smluv, podle nichz
je zbozi dodavano spottebitelim (napt. prondjmy automobillt).

Alternativa 3: Oblast plisobnosti by byla rozsifena na jiné typy smluv, podle nichz
se spottebitelim poskytuji sluzby s digitdlnim obsahem (napft. on-line hudba).

Alternativa 4: Kombinace alternativ 2 a 3
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5.2.

5.3

Second-hand goods sold at public auctions

Under Article 1 (3) of the Directive, Member States may provide that the definition
of consumer goods does not cover “second-hand goods sold at public auctions where
the consumer has the opportunity to attend the sale in person”. This exemption is a
source of uncertainty both for businesses and consumers. A horizontal instrument
could define the notion of “public auctions” in order to remove this uncertainty;
having said this it may be necessary to follow a specific and different approach for
on-line auction.

Otazka H2: Méla by se pravidla o prodeji spotiebitelim vztahovat na pouzité
zboZi prodavané na verejnych aukcich?

Alternativa I: Ano.

Alternativa 2: Ne, bylo by vylou€eno z oblasti ptsobnosti pravidel Spolecenstvi.

General obligations of a seller — delivery and conformity of goods

According to a recent Eurobarometer survey, 66 % of consumers perceive that
delivery in the context of cross-border sales may cause more problems than for
domestic sales. Adding rules on delivery should increase legal certainty and thereby
consumer confidence.

The Directive on Sale of Consumer Goods provides that the seller must deliver goods
which are in conformity with the sales contract. However, it does not define the
notion of delivery. This is unfortunate, since the moment of delivery is the starting
point for time limits for the exercise of fundamental consumer rights, e.g. remedies
for glgon—conformity. The concept of delivery is also important for the passing of the
risk™.

The Directive does not provide for remedies against lack of delivery, late or partial
delivery. Regulating such questions in the horizontal instrument would require a
definition of delivery.

The horizontal instrument could clarify whether delivery means that the consumer
has materially received the goods (i.e. the consumer has acquired physical possession
of the good, for example by collecting the ordered car from the dealer) or whether it
is sufficient that the goods are put at the consumer’s disposal (e.g. the dealer informs
the consumer that the ordered car has arrived at his garage and is ready to be picked
up). The horizontal instrument could also provide that, as a default rule, delivery
takes place when the consumer acquires physical possession of the good. The parties
would remain free to agree otherwise.

Otazka I1: Jak by méla byt definovana dodavka?

Alternativa I: Dodavkou by se rozumélo, Ze spotiebitel zbozi fyzicky obdrzi (t;.
zbozi je predano spotiebiteli).

See point 5.5 in this annex.
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5.5

Alternativa 2: Dodavkou by se rozumélo, Ze zbozi je dano spotiebiteli k dispozici v
terminu a na misté stanoveném ve smlouvé.

Alternativa 3: Dodavkou by se standardné rozumeélo, ze spotiebitel pfevezme zbozi
fyzicky do vlastnictvi, ale strany se mohou dohodnout jinak.

Alternativa 4: Zachovani stavu: pojem dodavky by nebyl definovan.

The passing of risk in consumer sales

An issue connected to the definition of delivery is whether the horizontal instrument
should regulate the passing of risk in consumer sales, i.e. the question of the point at
which the professional bears the risk and the cost of any deterioration or destruction
of the good and when this risk passes to the consumer, e.g. in a situation where a
good is damaged or destroyed while in transit from the seller to the consumer. At the
moment, the issue is regulated differently in the Member States. In some Member
States the risk passes to the buyer at the time of the conclusion of the contract while
in others property does not pass with the conclusion of the sales contract but with the
delivery.

The passing of the risk could be linked to the moment of delivery. Depending on the
definition of delivery, this could be at the time when the consumer acquires physical
possession of the good or at an earlier stage.

Otazka 12: Jak by mél byt upraven prenos rizika pri prodeji spotiebitelim?

Alternativa I: Ptenos rizika by byl upraven na trovni Spole€enstvi a byl by vazan na
okamzik dodani.

Alternativa 2: Zachovani stavu: pienos rizika by byl upraven ¢lenskymi staty, coz by
znamenalo riizna feseni.

Conformity of goods

5.5.1 Introduction

The duty of the seller to deliver goods in conformity with the contract is the
cornerstone of the Directive on Consumer Sales. The Directive establishes a
presumption that goods are in conformity with the contract if they fulfil a series of
conditions which are considered to be implied by the contract (e.g. that the goods are
fit for the purposes for which goods of the same type are normally used).

5.5.2  Extension of time limits

Under the directive, the seller is liable for any lack of conformity which existed at
the time of delivery and becomes apparent within two years from that moment (legal
guarantee). The Directive does not regulate the suspension or interruption of the two-
year period in the event of repair, replacement or negotiations between seller and
consumer. Some Member States have introduced specific rules on the extension of
the period during which the seller is liable while the seller is trying to cure the defect,
whereas others have not introduced such rules. This has led to significant
divergences among national laws impeding cross border trade. A horizontal
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instrument could provide that the duration of the legal guarantee is extended for a
period corresponding to the time during which the consumer was not able to use the
goods because some remedy was being performed.

Otazka J1: Mél by horizontalni nastroj rozsirovat lhiity pro rozpor se smlouvou
o dobu uplatiiovani opravnych prostredkii?

Alternativa 1: Zachovani stavu: nebyly by provedeny zadné zmény.

Alternativa 2: Ano. Horizontalni nastroj by stanovil, ze doba trvani zakonné zaruky
se prodluzuje o dobu, po kterou spotiebitel nemohl zbozi pouzivat v disledku
uplatiiovani opravnych prostredki.

5.5.3  Recurring defects

It may happen that defects which became apparent within two years from delivery re-
appear after the expiry of the legal guarantee, even though they have been repaired.
In these cases, consumers are left with goods which were already defective at the
moment of delivery, but for which any further repair is at the expense of the
consumers. Some Member States have introduced specific rules to deal with
recurring defects.

A horizontal instrument could provide that when the seller repairs the goods during
the period of the legal guarantee, the guarantee is automatically extended to cover
any future re-emergence of the same defect for a period to be specified since repair.
The issue of recurring defects could also be relevant in the context of remedies,
possibly justifying a consumer’s claim for replacement instead of another repair.

Otazka J2: Méla by byt zaruka automaticky prodlouZena v pripadé opravy
zbozi, aby se vztahovala na opakované poskozeni?

Alternativa I: Zachovéni stavu: zaruka by nebyla prodlouzena.

Alternativa 2: Doba trvani zékonné zaruky by byla prodlouzena o dobu, kterda by
byla stanovena po provedeni opravy tak, aby pokryla budouci opakovany vyskyt
téze vady.

5.5.4 Second-hand goods

Member States may currently provide that, in case of second-hand goods, the seller
and the consumer may agree on a shorter time period for the liability of the seller,
provided this period is not less than one year. Varying conditions in different
Member States cause legal uncertainty.

This could be corrected by eliminating the possibility for the seller and the consumer
to agree on a shorter time period of liability. This should not create any
disproportionate burden on professionals since they would only remain responsible
for those defects which already existed at the moment of delivery™.

» In addition, as it is mentioned below, the presumption that the defects which become apparent within

six months from delivery were already existent at that moment only applies if it is not incompatible

27 CS



CS

5.6

Another option could be to allow professionals and consumers throughout Europe to
agree on a shorter period for the seller’s liability for lack of conformity.

Otazka J3: Méla by pro pouZité zboZi existovat zvlastni pravidla?

Alternativa I: Horizontalni nastroj by nezahrnoval Zddnou odchylku, pokud jde o
pouzité zbozi: prodavajici a spotiebitel by spolu nemohli sjednat zddnou kratsi lhtitu
odpovédnosti za vady pouzitého zbozi.

Alternativa 2: Horizontalni nastroj by obsahoval zvlastni pravidla pro pouzité zbozi:
prodavajici a spotiebitel by spolu mohli sjednat kratsi lhiitu odpovédnosti za vady
pouzitého zbozi (ne vsak kratsi nez jeden rok).

Burden of proof

The Directive establishes a rebuttable presumption that any lack of conformity which
becomes apparent within six months from delivery shall be presumed to have existed
at the time of delivery. However, such presumption does not apply when it is
incompatible with the nature of the goods or the nature of the lack of conformity.

The Commission has been informed that it is difficult to apply a system with a

rebuttable presumption that can only be used when it is compatible with the nature of

the goods and the defects. Once the six-month period has passed, consumers have to
prove a fact (the existence of the defect at the time of delivery) which is extremely
difficult to establish without access to relevant technical data and/or specialised
assistance. Even during the first six months it is in each case necessary to examine

whether the consumer can actually invoke the presumption and obtain the reversal of

the burden of proof. This way the reversal of the burden of proof serves de facto as a
limitation of the legal guarantee™.

The Commission wonders if the present regime should not be changed. A horizontal
instrument could provide that the professional would have to prove that the defects
did not exist at the time of delivery since the seller is better placed than the consumer
to access relevant data (e.g. by contacting the producer) and provided that the
consumer acts in good faith. In any case the reversal of the burden of proof applies
only if compatible with the nature of the goods and of the defects. The seller would,
therefore, still be able to escape this reversal of the burden of proof in case of normal
wear and tear.

Otazka J4: Na kom spociva dukazni bfemeno o tom, Ze vady existovaly jiZ v
okamZiku dodani?

Alternativa 1. Zachovani stavu: v pribéhu prvnich Sesti mésici by bylo
odpovédnosti profesionala prokazat, ze v okamziku dodani dana vada neexistovala.

Alternativa 2: Pokud by to bylo v souladu s povahou ptisluSného zbozi a vad, bylo
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with the nature of the goods and the nature of the defects. These rules ensure an adequately
differentiated treatment of second hand goods vis-a-vis new products.

For instance in some Member States, after the six months period, consumers are forced by the sellers to
prove the existence of the defect at the moment of delivery by producing expensive technical reports.
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by po celou dobu trvani zakonné zaruky odpovédnosti profesionala prokazat, ze
v okamziku dodani dana vada neexistovala.

Remedies

5.7.1 Introduction

In the context of consumer sales, remedies should lead to the fulfilment of
consumers’ reasonable expectations in relation to the contract. However, the
Directive provides for remedies only in the case of non-conformity and not other
kinds of breaches of contract, e.g. when the goods are not delivered at all. Consumers
perceive the existing rules as unsatisfactory. Approximately 70 % of consumers state
that when buying goods cross-border it is harder to resolve problems such as returns
or price reduction in comparison with the domestic situations.

As mentioned in point 4.9 in this annex, the horizontal instrument might provide for
some general remedies, which would apply to any breaches of consumer contracts.
The remaining, sale-specific remedies (repair and replacement) could continue to be
available only in case of non-conformity of the goods.

5.7.2  The order in which remedies may be invoked

Currently the Directive provides for a particular order in which remedies may be
invoked. Reduction of price or termination of contract can only be invoked if repair
and replacement are impossible or disproportionate. The Commission has been
informed that it is difficult for consumers to assess whether a professional’s claim
that a particular remedy would be disproportionate is right or not.

A horizontal instrument could allow consumers to choose freely amongst the
available remedies in case of wrong performance. However, to limit the economic
burden on the professional, termination of contract would remain available only in
case of non-performance and breaches that are so serious as to give consumers
reasonable grounds to refuse correct performance.

Alternatively, the horizontal instrument could maintain the current sequence of
remedies, with some amendments. For instance, it could provide that the reduction of
the price is available immediately as an alternative to repair and replacement, while
at the same time altering the conditions under which the consumer can “move” from
these first-line remedies to the termination of contract (e.g. in the case of recurring
defects).

Otiazka K1: Mél by mit spotiebitel moZnost volného vybéru dostupnych
opravnych prostiedki?

Alternativa 1: Zachovani stavu: spotiebitelé by byli povinni zadat nejdiive opravu /
vyménu, pficemz o snizeni ceny nebo ukonéeni smlouvy by mohli Zadat pouze
tehdy, pokud by nebyly dostupné jiné opravné prostiedky.

Alternativa 2: Spotiebitelé by méli moznost zvolit si hned na pocatku kterykoli
z dostupnych opravnych prostredkii. Nicméné ukonceni smlouvy by bylo mozné

pouze za zvlastnich podminek.
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Alternativa 3: Spottebitelé by byli povinni zadat nejdiive opravu, vyménu nebo
sniZzeni ceny, pficemz ukonceni smlouvy by mohli Zadat pouze tehdy, pokud by
nebyly tyto opravné prostiedky dostupné.

Notification of the lack of conformity

The Directive allows Member States to provide that the consumer must inform the
seller of the lack of conformity within a period of no less than two months from the
moment of discovery in order to benefit from his rights. Most Member States have
made use of this option, some of them waiving this obligation only in certain
circumstances. The horizontal instrument should eliminate the existing divergences,
which cause confusion for consumers and businesses.

Otazka K2: Mé&li by mit spotiebitelé povinnost oznamit prodavajicimu rozpor
se smlouvou?

Alternativa I: Byla by zavedena povinnost oznamit prodavajicimu jakoukoli vadu.

Alternativa 2: Byla by zavedena povinnost ozndmeni za urcitych okolnosti (napf.
pokud prodavajici postupoval v rozporu s pozadavky jednani v dobré viie nebo se
dopustil hrubé nedbalosti).

Alternativa 3: Byla by zruSena povinnost oznameni v urcité lhute.

Direct producers’ liability for non-conformity

A number of Member States have introduced various forms of direct liability of

producers. These differ considerably as to the conditions and modalities. The
horizontal instrument may address these divergences by introducing rules on the
direct liability of producers (e.g. the introduction on an EU wide producer’s liability)
so that consumers would be able to request certain remedies directly from the
manufacturer (and possibly from the importer) throughout the EU. This would
eliminate possible internal market barriers and would favour especially consumers
buying cross-border. A more detailed analysis can be found in the Report on the
implementation of the Consumer Sales Directive.

The issue of producers’ liability in the context of the review of the acquis is limited
to situations where a good is not in conformity with the consumer contract, e.g. the
product does not have the quality or characteristics that the consumer is entitled to
expect. Liability for damage caused by the defectiveness of a product, i.e. death,
personal injuries or destruction of any item of property other than the defective
product itself, is regulated by the Product Liability Directive and falls outside the
scope of the review” .

Otazka L: Mél by horizontalni nastroj zavadét piimou odpovédnost vyrobci
za neshodu?

Alternativa 1. Zachovani stavu: na trovni EU by nebyla zavedena Zadné pravidla

31

Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.
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stanovujici pfimou odpovédnost vyrobcd.

Alternativa 2: Byla by zavedena piimd odpovédnost vyrobcii, a to za vyse
popsanych podminek.

5.10 Consumer Goods Guarantees (Commercial guarantees)

On top of the rights conferred upon consumers by legislation, sellers or producers
may offer consumers additional rights on a voluntary basis (a so-called commercial
guarantee). They can, for example, grant consumers certain rights in case the goods
do not meet the specifications set out in the guarantee statement and in associated
advertising.

5.10.1 Content of the commercial guarantee

The directive does not address the question of what happens if the guarantee
statement omits to inform the consumer on the content of the guarantee. It has been
stated that the current situation may mislead consumers who rely on such vague
statements without checking whether they are actually granted any additional rights.

A horizontal instrument could remedy this situation by providing a default content of
a guarantee setting out basic rights which the guarantee holder should have if these
are not spelled out in the guarantee document. These may include a right to
replacement or repair if goods are not in conformity with the contract. If the duration
of the commercial guarantee is not indicated it could apply to the estimated life-span
of the goods. It would have to be EU-wide. Finally, the costs of invoking and
performing the guarantee would be borne by the guarantor.

Otazka M1: Mél by horizontalni nastroj stanovovat standardni obsah
obchodni zaruky?

Alternativa 1: Zachovani stavu: horizontdlni nastroj by neobsahoval zadna
standardni pravidla.

Alternativa 2: Byla by zavedena standardni pravidla pro obchodni zaruky.

5.10.2 The transferability of the commercial guarantee

The directive does not regulate the issue of the transferability of the commercial
guarantee to subsequent buyers. This is important for consumers who intend to re-
sell a product as well as for subsequent buyers who would like the products still to be
covered by the commercial guarantee especially in the context of a cross-border
transaction.

The horizontal instrument may address this problem by providing that a guarantee
would benefit also subsequent buyers of a product. Such a rule could have a
mandatory or default character (i.e. the seller would be able to limit the
transferability of the guarantee in certain circumstances).

Otiazka M2: Mél by horizontialni nastroj upravovat pienositelnost obchodni
zaruky?
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Alternativa 1. Zachovani stavu: pravidla SpoleCenstvi by neupravovala moznost
ptenosu obchodni zaruky.

Alternativa 2: Bylo by zavedeno zavazné pravidlo, ze zaruka se automaticky
prevadi na nésledujici kupce.

Alternativa 3: Horizontalni nastroj by stanovil pienositelnost jako standardni
pravidlo, tj. poskytovatel zaruky by mohl vyloucit nebo omezit moznost pienosu
obchodni zaruky.

5.10.3 Commercial guarantees for specific parts

In the case of complex goods (e.g. cars) producers offer commercial guarantees
limited to specific parts. The horizontal instrument could make sure that consumers
are clearly informed on which parts are covered by a particular guarantee. If such
information is not provided the limitation would be without any effect.

Otazka M3: Mél by horizontalni nastroj upravovat obchodni zaruky omezené
na urcité soucasti?

Alternativa 1. Zachovani stavu: horizontalni nastroj by neupravoval moznost
poskytnuti obchodni zadruky omezené na urcitou soucast.

Alternativa 2: Horizontalni nastroj by stanovil pouze informacéni povinnost.

Alternativa 3: Horizontéalni néstroj by zahrnul informacni povinnost a stanovil by,
ze zaruka se standardné vztahuje na veskeré zbozi v rdmci smlouvy.

6. Other issues

In this document stakeholders are consulted on a number of issues that have been
identified as important in the context of the review of the consumer acquis. The
Commission welcomes information and suggestions on any other matter deemed to
be pertinent and relevant to overall objectives of the review.

Otiazka N: Existuji néjaké dalSi otazky nebo oblasti souvisejici s ochranou
spotiebitele, které vyzaduji, aby jim byla vénovana pozornost nebo byly
podrobnéji proSetieny na urovni EU?
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CONSUMER DIRECTIVES UNDER REVIEW
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